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Federal Acquisition Regulation 36.502 

(C) Past performance of the offeror’s 
team (including the architect-engineer 
and construction members); and 

(iii) Other appropriate factors (ex-
cluding cost or price related factors, 
which are not permitted in Phase One); 

(3) Phase-two evaluation factors (see 
36.303–2); and 

(4) A statement of the maximum 
number of offerors that will be selected 
to submit phase-two proposals. The 
maximum number specified shall not 
exceed five unless the contracting offi-
cer determines, for that particular so-
licitation, that a number greater than 
five is in the Government’s interest 
and is consistent with the purposes and 
objectives of two-phase design-build 
contracting). 

(b) After evaluating phase-one pro-
posals, the contracting officer shall se-
lect the most highly qualified offerors 
(not to exceed the maximum number 
specified in the solicitation in accord-
ance with 36.303–1(a)(4)) and request 
that only those offerors submit phase- 
two proposals. 

[62 FR 272, Jan. 2, 1997; 62 FR 10710, Mar. 10, 
1997] 

36.303–2 Phase Two. 
(a) Phase Two of the solicitation(s) 

shall be prepared in accordance with 
part 15, and include phase-two evalua-
tion factors, developed in accordance 
with 15.304. Examples of potential 
phase-two technical evaluation factors 
include design concepts, management 
approach, key personnel, and proposed 
technical solutions. 

(b) Phase Two of the solicitation(s) 
shall require submission of technical 
and price proposals, which shall be 
evaluated separately, in accordance 
with part 15. 

[62 FR 272, Jan. 2, 1997, as amended at 62 FR 
51271, Sept. 30, 1997] 

Subpart 36.4—Commercial 
Practices [Reserved] 

Subpart 36.5—Contract Clauses 
36.500 Scope of subpart. 

This subpart prescribes clauses for 
insertion in solicitations and contracts 
for (a) construction and (b) disman-
tling, demolition, or removal of im-

provements contracts. Provisions and 
clauses prescribed elsewhere in the 
Federal Acquisition Regulation (FAR) 
shall also be used in such solicitations 
and contracts when the conditions 
specified in the prescriptions for the 
provisions and clauses are applicable. 

36.501 Performance of work by the 
contractor. 

(a) To assure adequate interest in 
and supervision of all work involved in 
larger projects, the contractor shall be 
required to perform a significant part 
of the contract work with its own 
forces. The contract shall express this 
requirement in terms of a percentage 
that reflects the minimum amount of 
work the contractor must perform with 
its own forces. This percentage is (1) as 
high as the contracting officer con-
siders appropriate for the project, con-
sistent with customary or necessary 
specialty subcontracting and the com-
plexity and magnitude of the work, and 
(2) ordinarily not less than 12 percent 
unless a greater percentage is required 
by law or agency regulation. Special-
ties such as plumbing, heating, and 
electrical work are usually subcon-
tracted, and should not normally be 
considered in establishing the amount 
of work required to be performed by 
the contractor. 

(b) The contracting officer shall in-
sert the clause at 52.236–1, Performance 
of Work by the Contractor, in solicita-
tions and contracts, except those 
awarded pursuant to subparts 19.5, 19.8, 
19.11, 19.13, 19.14, or 19.15 when a fixed- 
price construction contract is con-
templated and the contract amount is 
expected to exceed $1.5 million. The 
contracting officer may insert the 
clause on solicitations and contracts 
when a fixed-price construction con-
tract is contemplated and the contract 
amount is expected to be $1.5 million or 
less. 

[48 FR 42356, Sept. 19, 1983, as amended at 53 
FR 43392, Oct. 26, 1988; 69 FR 25279, May 5, 
2004; 75 FR 53134, Aug. 30, 2010; 76 FR 18313, 
Apr. 1, 2011] 

36.502 Differing site conditions. 
The contracting officer shall insert 

the clause at 52.236–2, Differing Site 
Conditions, in solicitations and con-
tracts when a fixed-price construction 
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48 CFR Ch. 1 (10–1–12 Edition) 36.503 

contract or a fixed-price dismantling, 
demolition, or removal of improve-
ments contract is contemplated and 
the contract amount is expected to ex-
ceed the simplified acquisition thresh-
old. The contracting officer may insert 
the clause in solicitations and con-
tracts when a fixed-price construction 
or a fixed-price contract for disman-
tling, demolition, or removal of im-
provements is contemplated and the 
contract amount is expected to be at or 
below the simplified acquisition 
threshold. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 

36.503 Site investigation and condi-
tions affecting the work. 

The contracting officer shall insert 
the clause at 52.236–3, Site Investiga-
tion and Conditions Affecting the 
Work, in solicitations and contracts 
when a fixed-price construction con-
tract or a fixed-price dismantling, dem-
olition, or removal of improvements 
contract is contemplated and the con-
tract amount is expected to exceed the 
simplified acquisition threshold. The 
contracting officer may insert the 
clause in solicitations and contracts 
when a fixed-price construction or a 
fixed-price contract for dismantling, 
demolition, or removal of improve-
ments is contemplated and the con-
tract amount is expected to be at or 
below the simplified acquisition 
threshold. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 

36.504 Physical data. 

The contracting officer shall insert 
the clause at 52.236–4, Physical Data, in 
solicitations and contracts when a 
fixed-price construction contract is 
contemplated and physical data (e.g., 
test borings, hydrographic data, weath-
er conditions data) will be furnished or 
made available to offerors. 

36.505 Material and workmanship. 

The contracting officer shall insert 
the clause at 52.236–5, Material and 
Workmanship, in solicitations and con-
tracts for construction contracts. 

[54 FR 48989, Nov. 28, 1989] 

36.506 Superintendence by the con-
tractor. 

The contracting officer shall insert 
the clause at 52.236–6, Superintendence 
by the Contractor, in solicitations and 
contracts when a fixed-price construc-
tion contract or a fixed-price disman-
tling, demolition, or removal of im-
provements contract is contemplated 
and the contract amount is expected to 
exceed the simplified acquisition 
threshold. The contracting officer may 
insert the clause in solicitations and 
contracts when a fixed-price construc-
tion or a fixed-price contract for dis-
mantling, demolition, or removal of 
improvements is contemplated and the 
contract amount is expected to be at or 
below the simplified acquisition 
threshold. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 

36.507 Permits and responsibilities. 

The contracting officer shall insert 
the clause at 52.236–7, Permits and Re-
sponsibilities, in solicitations and con-
tracts when a fixed-price or cost-reim-
bursement construction contract or a 
fixed-price dismantling, demolition, or 
removal of improvements contract is 
contemplated. 

[54 FR 48989, Nov. 28, 1989] 

36.508 Other contracts. 

The contracting officer shall insert 
the clause at 52.236–8, Other Contracts, 
in solicitations and contracts when a 
fixed-price construction contract or a 
fixed-price dismantling, demolition, or 
removal of improvements contract is 
contemplated and the contract amount 
is expected to exceed the simplified ac-
quisition threshold. The contracting 
officer may insert the clause in solici-
tations and contracts when a fixed- 
price construction or a fixed-price con-
tract for dismantling, demolition, or 
removal of improvements is con-
templated and the contract amount is 
expected to be at or below the sim-
plified acquisition threshold. 

[48 FR 42356, Sept. 19, 1983, as amended at 60 
FR 34759, July 3, 1995] 
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